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In our country, Contract law of the People's Republic of China Article 114 
demonstrates the system of liquidated damages. However the legislation is so rude 
that it causes heated and endless arguments about the nature, function and use of 
liquidated damages. The judges with discretional power deal with the cases in 
different ways. In this paper the author has tried to analyze the rules of the adjustment 
of extravagant liquidated damages. From a judge’s point of view, the author has talked 
about the system of liquidated damages by taking two specific cases as examples.  
There are four chapters besides the Preface and Conclusion in the paper.  
The first chapter is entitled “Fundamentals of the adjustment of the sum of 
liquidated damages”. As to the adjustment of the sum of liquidated damages, it has 
analyzed its concept, characteristics, judicial practice and the legal theory foundation. 
And then it comes to conclusion that the adjustment of the sum of liquidated damages 
is to meet the requirements of contract justice and the characteristics of liquidated 
damages, and it can benefit the innocent party and society . 
The second chapter is entitled “Judgment of extravagant liquidated damages”. 
This chapter is about the forms of liquidated damages system through the Aufklaerung 
conditions of extravagant liquidated damages, the criterions of extravagant liquidated 
damages and distribution of the duty of offering testimony. 
The third chapter is entitled “Adjustment of extravagant liquidated damages”. It 
has demonstated the adjustment principles, adjustment limitation and the binding of 
the judges with discretional power. 
The forth chapter is entitled “Reflection of the perfection of liquidated damages 
system”. By combining with Chinese legislative and practical situations, this paper 
has tried to offer some suggestions about how to perfect the liquidated damages 
system in China.  
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到原告处安装调试，双方技术人员于 2004 年 10 月 5 日对该设备进行验收，确认
设备存在质量问题。原告于 2004 年 12 月 9 日诉至法院，要求被告从 2004 年 10
月 5 日起至涂料机达到合同要求为止按每日 5000 元赔偿原告经济损失（至起诉
日已 33 万元，至判决时已超过 54 万元）。本案被告在庭审中只以产品合格作为
抗辩理由，没有要求调整违约金数额。① 
 [案例二]原、被告签订合同约定被告承租原告所有房产作为其厂房，月租
金 6980 元。被告自 2006 年 10 月起欠付租金。原告诉至本院要求被告支付租金
41882 元及依据合同约定按每日租金的双倍支付违约金 75860 元。被告没有到
庭。② 
                                                 
① 该案例选自福州市马尾区法院（2005）马民初第 38 号原告昇兴（福建）公司与被告上海瑞源公司买卖
合同纠纷案。 























意见：（1）无权调整。根据《合同法》第 8 条第 1 款的合同严守原则，当事人约
定的违约金并没有违反法律强制性规定，应当严格遵守，法院应从约定判决。（2）
应当调整。按约定的方法计算违约金金额不断累加，使利益严重失衡，故应以合
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① 王利明.合同法新问题研究[M].北京:中国社会科学出版社,2003.713. 




































































待预约赔偿金和罚金，1915年英国顿丁法官在审理“Dunlop Pneumtic Tyre 
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